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Gray Evans, J.

1. This is an application by summons filed 9 November 2011 on behalf of the defendant
pursuant to Order 34 rule 2(2) of the Rules of the Supreme Court and under the inherent
jurisdiction of the Supreme Court seeking an order that this action be struck out for want of
prosecution and as an abuse of the process of the court as the plaintiffs have failed to comply
with a consent order of this court made on 11 November 2008 and have failed to set the matter
down for trial. The defendant also seeks costs.

2. The application is supported by the affidavit of Justine A. smith also filed on 11
November 2011.

3. This action arises out of an incident which occurred on the evening of 8 August 2002
when the first plaintiff was electrocuted when trying to locate an electrical outlet in an outside
hut located on the property of his parents, the second and third plaintiffs. It is alleged that the
first plaintiff was intending to use the electrical outlet to recharge the battery in a golf cart. The
hut housed a transformer owned by the defendant and when attempting to locate the electrical
outlet in the dark, the first plaintiff came into contact with the transformer and was severely
burned. He suffered serious injuries.

4. The plaintiffs commenced this action by a generally indorsed writ of summons on §
August 2004 claiming damages for personal injuries as a result of the negligence of the
defendant.

5. The defendant filed its memorandum of appearance on 29 September 2004; the
statement of claim was filed on 2 February 2005; an amended statement of claim and its
accompanying particulars were filed on 25 February 2005; and the defence was filed on 21 April
2005.

6. The Case Management Conference was held on 27 July 2006. At that time the parties
agreed the terms of a consent order made by His Lordship Mr Justice Norris Carroll (Acting) and
filed on 29 January 2007 (“the first consent order”) giving directions for the further conduct of
this matter.

7. The first consent order also provided that the trial would be set down in Freeport, Grand
Bahama, before a judge for three (3) days within ninety (90) days after all documents had been
exchanged by the parties.

8. No further steps were taken in the proceedings unti! 19 May 2008 when the defendant
filed a notice of intention to proceed. Thereafter the defendant on 30 July 2008 filed its list of
documents and served the same on the plaintiffs’ counsel.

9. The plaintiff's list of documents was filed on 18 September 2008.

10. On 10 November 2008 the defendant filed a summons seeking an order pursuant to
Order 31A, rule 21 compelling the plaintiffs to comply with the first consent order and on 11
November 2008 a second consent order was made by this court (“the second consent order”)
granting the plaintiffs leave to serve their amended list of documents and giving directions for
the further conduct of the matter, including fixing the date of the pre-trial review conference as
Tuesday, 16 June 2008. The court directed that the action be set down for trial within sixty (60)
days thereafter.



11.  The plaintiffs filed their amended list of documents on 8 January 2009.
12. No one appeared on 16 June 2009 for the pre-trial review conference.

13.  The matter lay dormant for more than two years and on 8 April 2011 counsel for the
plaintiffs filed a notice of intention to proceed with this matter within one month from that date.
He did nothing further and some seven months later, on 9 November 2011, the defendant filed
the present summons asking that the action be struck out for want of prosecution.

14,  The defendant complains that between filing the amended statement of claim on 25
February 2005, and March 2012, the plaintiffs had not filed any documents, and had not
complied with any of the case management directions contained in the consent orders, save for
the filing of the amended list and the first plaintiff having made himself available for a medical
examination in or about May 2009.

15.  Since the filing of the defendant's summons on 9 November 2011, the plaintiffs have
filed a number of documents, including: a summons filed on 9 March 2012 seeking an order to
fix a trial date, an affidavit of David C. Thompson filed 2 March 2012, seeking to explain the
reason for the delay, and witness statements by the following persons:

a. Robert J. Wolsey filed 9 March 2012;
b. Susan Wolsey dated 1 March 2012;

c. Willis Levarity filed 2 March 2012; and
d. Dr. Robert L. Sonn filed 9 March 2012,

16.  The defendant complains that the delay by the plaintiff in prosecuting this matter is both
inordinate and inexcusable and has given rise to a risk that it is not possible to have a fair trial of
the issues herein, it being more than a decade since the cause of action arose.

17.  In support of the defendant’s contention, counsel for the defendant cited a number of
local and English cases in which the court struck out actions for varying lengths of delay
including: Birkett v James 1978] A.C. 297; Allen v Sir Alfred McAlpine & Sons Ltd (1968) 1 All
ER 543; Icebird Limited v Alicia P. Winegardner Supreme Court Action No. 2000/CLE/GEN/838
and Court of Appeal Civil Side No. 32 of 2006; Lace Coordinates Ltd v NEM Insurance Co. Ltd
(English Court of Appeal Civil Division) November 19, 1998; Arbuthnot Latham Bank Ltd v
Trafalgar Holdings (1998) 2 All ER 181; Grovit v Doctor (1997) 1 WLR 640; Shtun v Zalejska
(1996) 3 All ER 411; Albertha Bartlett and Devard Williams v Bahamasair Holdings Limited,
Supreme Court C.L. Action No. 1019 of 1982; Cecilia Thompson v Bernie Nairn and Kenyatta
Nairn, Supreme Court Action No. 1998/CLE/GEN/952.

18.  Counsel for the defendant submits that both the Bahamian and English courts have
demonstrated their intolerance of excessive and needless delays especially when coupled with
non-compliance with the Rules and orders of the Court. In that regard, counsel pointed out that
in Grovit v Doctor and Icebird Limited v Alicia Winegardner the English and Bahamian courts
respectively have struck out actions as an abuse of the process of the court where the plaintiff
was guilty of a delay of two years in prosecuting his action.

19.  Counsel for the defendant submits further that the plaintiffs conduct is such as to
amount to a wholesale disregard of the Rules of the Supreme Court and thereby constitutes an
abuse of the process. In his submission this is a proper case for the court to strike out this
action for want of prosecution, the plaintiff having failed to have the matter set down for trial, and
as an abuse of the process of the court.



20.  This action is almost eight years old and the cause of action having arisen almost ten
years ago. The limitation period has expired. | mention that because the authorities say that
even where there has been inordinate delay if the period of limitation has not expired, it is
pointless dismissing an action, since the plaintiff could merely commence a fresh action.
Indeed, Mr Moree QC admitted that the defendant waited until the limitation period had expired
before making its application to strike out.

21. It is not disputed that the court has power under its inherent jurisdiction as well as under
the Rules of the Supreme Court to dismiss an action for want of prosecution and as an abuse of
the process of the court. See RSC Order 34 rule 2 and RSC Order 18 rule 19.

22, RSC Order 34 rule 2 provides that:

(2) Where the plaintiff does not, within the period fixed under paragraph (1), set
the action down for trial, the defendant may set the action down for trial or may
apply to the Court to dismiss the action for want of prosecution and, on the
hearing of any such application, the Court may order the action to be dismissed
accordingly or may make such order as it thinks just.

23. RSC Order 18 rule 19 provided that:

(1) The Court may at any stage of the proceedings order to be struck out or
amended any pleading or the indorsement of any writ in the action, or anything in
any pleading or in the indorsement, on the ground that, inter alia, it is otherwise
an abuse of the process of the court.

24.  The principles upon which the jurisdiction to strike out for want of prosecution are
exercised in England as well as in this jurisdiction were settled by the English Court of Appeal in
Allen v. Sir Alfred McAlpine & Sons Ltd and approved by the House of Lords in Birkett v James.
In the case of Icebird Limited v Winegardner (The Bahamas) (2009) UKPC 24, Lord Scott,
delivering the judgment of the Board confirmed that Birkett v James remains the leading
authority for the approach to be taken to an application to strike out for want of
prosecution...namely, that the power to strike-out should be exercised only where the court was
satisfied —

[

. either (1) that the default has been intentional and contumelious eg
disobedience to a peremptory order of the court or conduct amounting to an
abuse of the court, or (2)(a) that there has been inordinate and inexcusable delay
on the part of the plaintiff or his lawyers, and (b) that such delay will give rise to a
substantial risk that it is not possible to have a fair trial of the issues in the action
or is such as is likely to cause or to have caused serious prejudice to the
defendants either as between themselves and the plaintiff or between them and
a third party” (per Lord Diplock at 318).

25, In Allen v. Sir Alfred McAlpine & Sons Ltd, Salmon, LJ, said:

"A defendant may apply to have an action dismissed for want of prosecution
either (a) because of the plaintiffs failure to comply with the Rules of the
Supreme Court or (b} under the Court's inherent jurisdiction. In my view, it
matters not whether the application comes under limb (a) or (b), the same
principles apply. In order for such an application to succeed, the defendant must
show:



(1) That there has been inordinate delay. It would be highly undesirable and
indeed impossible to attempt to iay down a tariff - so many years or more on
one side and a lesser period on the other. What is or is not inordinate delay
must depend upon the facts of each particular case. These vary infinitely
from case to case, but inordinate delay should not be too difficult to
recognize when it occurs.

(2) That this inordinate delay is inexcusable. As a rule, until a credible
excuse is made out the natural inference would be that it is inexcusable.

(3) That the defendants are likely to be seriously prejudiced by the delay...
In addition to any inference that may be properly drawn from the delay itself,
prejudice can sometimes be directly proved. As a result, the longer the
delay, the greater the likelihood of serious prejudice at the trial."

26.  In Birkeft v James the Court said that "inordinate” means "materially longer than the
time usually regarded by the profession and Courts as an acceptable period."

27. It is not contended that the plaintiffs are guilty of intentional and contumelious default.

28.  However, by the plaintiffs own admission, they are guilty of inordinate delay in the
prosecution of this case. See counsel for the plaintiff's affidavit filed 2 March 2012, although he
says that the delay was due, in part, to the plaintiff's inability to give instructions. In that regard,
Mr Thompson in his said affidavit deposes, inter alia, as follows:

a. Only recently the plaintiff has disclosed to me the reasons for the lengthy
delay in the prosecution of this case was because he had become a drug
addict and was only now sufficiently recovered to proceed. The plaintiff began
treatment for his injuries at the Agusta Burn Center in Georgia, USA on 7*
October 2003 when he was admitted for two (2) days and thereafter had
multiple visits to the Burm Center under the care of Dr. Zaheed Hassan. For
his pain management he continued to be prescribed medication including
Oxycontin and Nethodone and Zanex. Because of his medication he could
not do much. He could walk but he could not run or travel any distance
because his toes had been surgically removed on his right foot.

b. The [first] plaintiff became addicted to the pain medication which resulted in
severe physical and mental problems for him. Because of the pain from his
injuries he became a drug addict. With several Pain Clinics and persons in
his home area the drug Oxycontin and other drugs were easily available and
used by him. He tried to attend school and was able to finish High School in
2004 at Admiral Farragut Academy in St. Petersburg, Florida. He was able to
get into Echert College in St. Petersburg, Florida and did his best to stay in
school but began taking heroin and dropped out of College because of his
addiction. Between 2006 and 2010 the [first] plaintiff became a full blown drug
addict by his own admission.

c. In April of 2010 the [first] plaintiff tried to quit drugs and beat his severe drug
addiction and went to rehab. He was in rehab on three occasions at
Fairwinds in Clearwater, Florida where he left after 28 days; at Phonix House
in Exiter, Rhode Island for 1 year and from April 2010 to present he was at a
Halfway House called Sober House. During the last period of stay being
March 2011 to July 2011 in April 2011 he was able to get his present job and



this is the longest he has been employed. He could not previously keep a job.
In 2004 to 2005 he worked delivering pizza and at Kmart and in 2006 he had
an Internship at the Ray James Financial Office while addicted.

d. This incident and the [first] plaintiff's resultant physical and mental injuries
have severely adversely impacted his life and has thereafter damaged
everything. His treatment has led to drug addiction and as a drug addict many
problems arose including criminal behavior and criminal charges. This has
led to isvlation from his parents and family and severe drug abuse by him
including the use of Heroin, Crack Cocaine and Oxycontin causing him to be
arrested and going to jail. Only now has the [first] plaintiff been able to get his
life back on track to allow for him to pursue this Court Action in the Bahamas.
Every day he continues to struggle but feels he is now clean and ready for
this case to be heard.

29.  Although counsel for the defendant did not object to its use, | remind counsel of Practice
Note No. 1 of 1995 issued on the 20" March, 1995 by Gonsalves Sabola C.J. which states:

Instances have occurred where, in matters heard in Chambers, an attomey has
sought to rely on affidavits sworn by himself, as to contentious matters between
the parties.

While there may be little objection to affidavits sworn to by an attorney deposing
to purely formal matters, it is well to bear in mind the following instruction which
appears in paragraph 3 of the Commentary to Rule VIl of The Bahamas Bar
Code of Professional Conduct:

"If the attorney is a necessary witness he should testify and the conduct of the
case should be entrusted to another attorney.”

An Attorney who is acting as an advocate in a case, should therefore advise
himself accordingly.

30. Obviously Mr Thompson's affidavit does not depose to “purely formal matters” and it is
unclear why an affidavit in similar terms was not sworn by the first plaintiff himself, particularly,
as Mr Thompson avers that he was able to obtain instructions from the first plaintiff in January of
this year.

31.  Nevertheless, in my view, the explanation given in that affidavit does not provide an
excuse for the plaintiffs’ inordinate delay in prosecuting this matter. As pointed out by counsel
for the defendants, during the first plaintiff's infancy (the accident occurred while the first plaintiff
was a minor), his parents could have given instructions for the prosecution of this action and
afterwards, during the time that he would have been incapacitated by the events described in Mr
Thompson's affidavit, application could have been made to this court to have a guardian
appointed to see to the due prosecution of this matter. [n those circumstances | agree with
counsel for the defendant that the plaintiffs’ delay in prosecuting this action is not only
inordinate, it is also inexcusable.

32. However, there is another threshcld which the defendant must cross before the Court
would dismiss an action for want of prosecution. That is, in addition to the delay being inordinate
and inexcusable, the defendant must also show that the delay would give rise to a substantial
risk that it is not possible to have a fair trial of the issues in the action or the delay has caused or
is likely to cause serious prejudice to him.



33. In Birkett v James, Lord Diplock said at page 323:

"To justify dismissal of an action for want of prosecution some prejudice
to the defendant additional to that inevitably flowing from the plaintiff's
tardiness in issuing his writ must be shown to have resulted from his
subsequent delay (beyond the period allowed by rules of Court) in
proceeding promptly with the successive steps in the action. The
additionai prejudice need not be great compared with that which may
have been already caused by the time elapsed before the writ was
issued; but it must be more than minimal; and the delay in taking a step in
the action if it is to qualify as inordinate as weli as prejudicial must exceed
the period allowed by the rules of Court for taking that step."

34. The burden of proving prejudice or a substantial risk that it is impossible to have a fair
trial rests upon the defendant. It is incumbent on the defendant to explain how the relevant
delay will affect his case, and where relevant, the evidence he will be able to call, and how it will
affect the resolution of identified issues (per Neill LJ in Shtun v Zalejska) and the defendant
should produce compelling evidence of substantial prejudice to justify dismissal of the
proceedings.

35.  Additionally, the leamed editors in the notes in the 1997 English Supreme Court Practice
at paragraph 25/1/6(3) (White Book) under the heading "Prejudice to the defendant" say that a
bald assertion of prejudice or of a substantial risk that a fair trial was not possible are
insufficient. There has to be some indication of prejudice ...some evidence to support the
inference of prejudice in the form of lost or less cogent recollection.”

36. In her affidavit filed in support of the defendant's application on 9 November 2011,
Justine Smith avers at paragraph 14 as follows:

“The delay by the plaintiffs is both inordinate and inexcusable and has given rise
to a risk that it will not be possible to have a fair trial of the issues in this action. It
has been nearly 10 years since the incident in question occurred and this
unjustifiable delay has been especially preiudicial with regard to the availability of
potential witnesses, and in the event they can be located, their ability to recollect
the facts after almost a decade.”

37. To my mind, that averment amounts to a bald assertion and provides no evidence to
support the inference of prejudice.

38. In that regard, | accept the submission of counsel for the plaintiffs that the defendant has
not shown or demonstrated that there is any real risk or prejudice to the defendant as a result of
the delay and in my view, contrary to the submission of counsel for the defendant, this is not a
case which involves such a period of delay from which the Court could simply infer prejudice or
that there is a substantial risk that a fair trial is impossible.

39. Further, the statement of claim and defence have been filed. Presumably the defendant
would have taken witness statements prior to filing its defence. In any event, it occurs to me
that if, as Mr Moree QC argues, the defence will “involve documents, maintenance records of
the transformer, the way it was installed, its location and the weather conditions on the evening”,
much of the defendant’s case will depend on documentary evidence as opposed to witnesses’
recollection.






